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DESIGN DECISIONS

Architects’ fiduciary duty will give clients

A DUTY TO EXPLAIN

more say in adhesive and sealant selection



ASCFIDUCIARY DUTY

The primary duty of the architect should be to serve the interests of the client

Putting the client
back in control
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If architects begin to observe the rules of fiduciary duty, it will give clients more say in
what materials are used in buildings. As a result, they will need to be better educated
about what is available and the risks and benefits of materials to be specified

CYNTHIA CHALLENER VERMONT

ike doctors and lawyers, architects and
engineers are learned professionals.
Similarly, like doctors and lawyers,
architects and engineers, including
specifiers, have a fiduciary duty to protect
their clients’ interests.
Both the theory and law regarding this
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issue are fairly straightforward, although
they have not been well understood in the
past, according to Ujjval Vyas, principal at
Alberti Group.

“Architects and engineers cannot advocate
for their own personal causes or openly or
covertly make any decisions that are not in
the best interests of their clients,” he states.

Unfortunately, the practice of architecture

has become one focused on negotiating con-
tracts with clients based on standards estab-
lished by the American Institute of Archi-
tects (AIA).

“In many cases today,” observes Frederick
Butters, attorney at law, “critical decisions
that should be made by the client are being
made by architects and engineers without
educating or consulting the client.”
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Specifications for adhesives and sealants,
for instance, are often set with regard to the
architect’s preference for “greener” materi-
als, even though they may not perform as
well and could have significant long-term
negative impacts.

The fundamental economic value of a trans-
action between a client and a doctor, lawyer or
architect is destroyed if the professional has an
arms-length relationship with the client,
according to Vyas.

“This type of relationship is characterised
by massive information asymmetries, which
place the client at a distinct disadvantage and
provide the opportunity for the professional to
take advantage.

NEED FOR INFORMED CONSENT

“These transactions only work if the primary
duty of the professional is to use knowledge
and expertise to exercise judgment and serve
the interests of the client. In the world of
architecture, that means educating the client
and gaining informed consent for all material
aspects of the project,” he explains.

Building projects involve many more deci-
sions than even very complex lawsuits, adds
Butters. “Architects are not expected to confer
with clients on basic choices like the types of
nails that will be used, but they do need to
educate clients about major building systems
and let the client decide,” he says.

UJJVAL VYAS
Principal, Alberti Group

“Architects will no longer m
be able to select

adhesives and sealants § ﬁﬁ-t“:
simply because they N
perceive them to be f';.;‘."!

While the structure exists with respect to
both procedural and substantive law — six
states have legislation containing fundamen-
tal language regarding the fiduciary duty of
architects to their clients — these laws have
been largely ignored, and the practice of
architecture has continued as usual.

“Until the mindset of architects is changed
and they come to understand that their role is
not to ‘take care’ of their clients, but to act as
the outsourced brain power for particular ser-
vices rendered to society, the required legal
shift won’t occur,” states Vyas.

The way architects are taught must change.
Architecture schools need to communicate
the importance of serving the best interest of
clients rather than focusing primarily on the
design process, according to Vyas.

Butters adds, “The common approach today
is for architects to spend a large amount of time
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Existing laws established for doctors, lawyers and accountants can equally be applied

to the architectural profession

in a design studio learning from an experi-
enced architect. But architecture and design
are not interchangeable. Design is the ability to
create something that would be useful if con-
structed — this is not unique to architecture.

“The architect provides a total package of
services to the client including the design and
all information necessary to construct that
design. Much more time should be spent
teaching architects how to practise — how to
deliver quality services for their clients.”

In addition, Butters notes, they also need to
understand that fiduciary obligations are
equitable in nature and there is no fix in the
form of a contract clause.

Furthermore, says Vyas, architects need to
be taught about the physics and chemistry of
common construction materials. Most archi-
tects today have little knowledge about the
physical materials used to construct the
buildings they design — from basic materials
such as glass and steel to complex technical
materials such as adhesives and sealants —
and do not believe they need it.

Specifiers are also typically not trained suf-
ficiently. What information architects do have
on materials generally comes from the manu-
facturers, who clearly have a vested interest in
selling their products and not necessarily in
helping the architect determine the pros and

cons of all options.

The situation is complicated by the fact
that AIA has policy statements, including
canons of ethics, that place obligations on
architects, according to Butters. “One of those
obligations is to advocate for sustainable
design,” he notes.

FREDERICK BUTTERS
Attorney at law

“Much more time should ¢ |
be spent teaching
architects... how to
deliver quality services
for their clients”

“Since architects have a fiduciary duty to
educate their clients and do what is in their
clients’ best interests, they in fact can’t advo-
cate for particular causes in a manner consist-
ent with that duty,” he explains.

He adds that form contracts promulgated
by AIA, some of which are 40-50 pages long,
exculpate architects and limit their
liabilities, all of which runs contrary to the
notion that architects are professionals.

“These types of clauses in attorneys’
contracts would never be accepted, but
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architects use them as a matter of course
and at least as often as clients allow it,”
comments Butters.

So new thinking must take hold in the
architectural arena. “This concept is clearly not
new — it will simply be applied to a different
profession. Architects cannot be recognised as
learned professionals unless they shoulder the
obligations that come with that appellation. The
existing law established for doctors, lawyers
and accountants can be applied to the architec-
tural profession,” says Butters.

“And while there is limited case law that
supports this legal shift, there doesn’t seem to
be any that runs contrary.”

GOOD MORAL CHARACTER PROVISION

In addition, he observes that most states in
their licensing statutes for architects have a
“good moral character” provision. In some,
these licensing laws actually state that the
purpose of the good moral character obliga-
tion is to ensure that architects take on their

fiduciary responsibilities.

For adhesives and sealants, the most perti-
nent aspect of this discussion relates to the
common practice of architects to select
“green” products without educating the client
about these decisions.

Says Vyas, “Adhesives are complex prod-
ucts, and to make proper product selections it
is necessary to understand at a minimum
their chemistry and toxicology. Architects
and engineers, however, often deselect seal-
ants and adhesives based on little information
and certainly without any risk assessment
because they see themselves as beneficent
experts that can make the right choice for the
client, while at the same time using their
clients’ money to serve their personal views.”

Regulations, such as the US Department of
Commerce green marketing rules, do not have
an impact because if an issue arises, action is
taken after the fact. They are appropriate for
standard commercial, arms-length transactions,
but not for the asymmetrical relationships

between architects and clients that necessitate
an affirmative duty, according to Vyas.

For adhesive and sealant manufacturers,
the eventual acceptance by architects of their
fiduciary duty will have a revolutionary
impact and result in a reconfiguration of the
marketplace, according to Vyas.

“Architects will no longer be able to select
adhesives and sealants simply because they
perceive them to be greener or more sustain-
able and without any proof as determined by
a proper risk analysis,” he asserts.

“Architects who refuse to provide an
affirmative duty will eventually go away. No
lower court will rule against the clear legisla-
tive language that exists today in important
states such as Nebraska and Illinois, where
many large A&E firms are headquartered and
their architects are licensed — and thus subject
to fiduciary duty.

“Because these firms practise all over the
world, any legal decisions will have global
implications,” he concludes. B

SOFTWARE CYNTHIA CHALLENER VERMONT

DOCUMENTING DESIGN AND EXECUTION FOR FIDUCIARY COMPLIANCE

CONSPECTUS, AN independent
specifications consulting firm, is
trying to address some of the prac-
tical aspects architects must
address when pursuing that affirm-
ative fiduciary duty.

The company is putting together
two existing documentation sys-
tems to enable the tracking of all
aspects of a design and construc-
tion project, according to founder
and owner David Stutzman.

MasterFormat, a standard for
organising specifications and other
written information for commercial
and institutional building projects,
is a widely used tool for describing
construction work results.

For the early phase of a project,
Uniformat, which is systems-based
by functional element, not material
or product, allows designers to
describe solutions so the owner,
contractor, and estimator can
understand the design intent.

“The advantage of Uniformat is
that the design and performance
criteria and owner project require-
ments can be captured before the
design is even started, or at least
concurrent with the design — and
this information can be tracked
through to completion of the pro-
ject,” Stutzman says.

Conspectus has developed
ConspectusCloud, enabling web-

based access to a single version of
both programmes for all of the peo-
ple involved in a project.

“This new web-based tool pro-
vides a transparent, proactive pro-
cess and access to a unified
project documentation database to
effectively fulfill fiduciary duty obli-
gations,” asserts Stutzman.

The software records the owner’s
project requirements, performance
criteria, design criteria, design deci-
sions, system selections, product
specifications, commissioning and
operations requirements.

The owner can observe, com-
ment and edit project requirements
and specifications developed
throughout the design and con-
struction process, ensuring that the
owner’s interests are preserved.

CONFIRMING COMPLIANCE
In addition, the software allows the
design solution to be continuously
and proactively measured and eval-
uated against the owner’s project
requirements, including budget, to
confirm compliance, according to
Stutzman. It also provides docu-
mentation of all decisions and the
owner’s informed consent.

Stutzman notes that as a speci-
fier he has seen many things go
horribly wrong, resulting in the need
for extensive rework and much

wasted effort. These issues can
arise due to a change made by the
design team or a switch in materi-
als as part of a cost-cutting effort to
get a project back on budget.

As an example, he notes that at
the outset of a project architects
often specify the most expensive
rubber flooring as a means for
building cost into the project,

DAVID STUTZMAN
Founder and owner, Conspectus

architects on behalf of their
clients,” he observes.

With ConspectusCloud, the com-
pany is trying to make the entire
process transparent, inviting the
entire project team including the
owner to participate in conversa-
tions about the selections and
choices being made — and keeping
a record of them.

“We often end up challenging architects -

on behalf of their clients”

<

knowing that it will eventually be
replaced with a less expensive
material, but not explaining to the
owner these intentions.

The owner expects a rubber
floor but gets vinyl, and from his/
her perspective believes the value
of the project has been decreased.
The same situation could be ap-
plied to any material, including ad-
hesives and sealants.

As a specifier, Conspectus’
clients are the architects, but
Stutzman is in a difficult position,
because he is also a registered
architect and recognises his fiduci-
ary duty to the owner.

“We often end up challenging

The software is still under develop-
ment, but is in active use on current
projects. At the present it is capable
of document version control, but will
eventually also include a complete
audit trail of who did what when.

Stutzman is focused on educating
owners and design builders about its
benefits because he believes the
system can provide them the great-
est value because they bear the ulti-
mate risk of any project.

“We still have a ways to go, but
we are actively discussing the con-
cept of fiduciary duty with all groups
involved in building projects and are
generating a lot of interest,”
Stutzman concludes. M
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ICIS News

The leading news service for real-time ground breaking
news and analysis on the global petrochemicals markets

The ICIS News services give you unrivalled access to the most in-depth stories impacting the petrochemicals markets, influencing
commodity prices and affecting your daily business decisions.

Our team of global editors are reporting around the clock to bring you the latest news and analysis so that you get the full picture of market
and pricing developments first, providing you with invaluable foresight to take advantage of every opportunity and to stay ahead of your
competitors.

With ICIS News, you will be the first to read:

© Breaking news on the chemical markets that will impact
your business

© News on market moves, deals and announcements that will
affect your organisation

© Force majeures, closures and developments that influence
your commodity prices

© Expert analysis on industry trends and hot topics — know
what's happening and why

© Searchable archive with over 1.4 million articles from the
past 10 years

ICIS News offers access to additional sources including the

ICIS Chemical Business Magazine and Chemical Business
News Base (CBNB)

ICIS Chemical Business digital magazine (ICB) Our global Chemical Business News Base (CBNB) is a premium resource
team of experts digests and summarises the key issues and available on ICIS News. It provides you with an extensive external
their potential impact on the chemical markets, offering a source of upstream and downstream petrochemical news in
comprehensive overview of the key developments that matter summarised snapshots, so you can quickly and easily get the
most-along with informed opinion and in-depth analysis. latest updates on what’s important to you.

ICB features include:- CBNB offers readers:

© In-depth insight into chemical price changes and their impact © Fast and consistent coverage on news, facts, figures from the

on the markets upstream and downstream petrochemicals industry
© Understand the detail behind the headline news stories © Access to over 700 news sources, including technical and
) trade journals, company literature, market research reports,
© Find out about supply & demand trends and the factors stockbroker reports, books, and directories

impacting them
© User-friendly search functionality to find articles most relevant
© Getthe Comp|ete piCtUI'e of the chemical markets — all in one to you from around the globe
e-magazine
© Quick and easy-to-read summarised snapshots of articles with
© Easy access via e-magazine and premium magazine website option to access full articles from the original source

Find out more: www.icis.com/news






